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Introduction  
This is a claim by Hamed to recoup the $70,938 in Partnership funds that Yusuf paid out of the Partnership account for the completely separate gross receipt taxes (“GRT”) of the United Corporation’s Shopping Center rents—from 2012 through March 8, 2015.[footnoteRef:1]  The United Corporation’s Shopping Center (handled through the bank account called the “tenant account”) is a completely separate entity that has no relation to the Partnership.  Yusuf family members are the sole shareholders of the United Corporation and its Shopping Center. Despite this, United’s taxes were paid by the Partnership well after this action was commenced. [1:  United makes up the conclusion that “Hamed implicitly acknowledges that the agreement exists but premises his claim on the argument that the filing of the lawsuit in 2012 changed the longstanding agreement.” Opposition at 3. Hamed did nothing of the sort—the lawsuit filing argument was another argument in the alternative. Hamed refutes that there was an agreement for the Partnership to pay Yusuf’s family-owned United Shopping Center’s gross receipt taxes.  ] 

United filed its Opposition on June 6, 2020. It relies on yet another “secret”, never seen or even mentioned oral agreement that only Fahti Yusuf knows of or recalls. (All of the Yusuf and Hamed sons have testified they had no knowledge of it.)  As has been the pattern in this case from the beginning, Yusuf has blatantly changed facts to favor United over the Partnership. (He has even changed his present testimony as compared to his own prior depositions—to the detriment of Hamed and the Partnership—without providing any actual evidence such as documents, references in other communications or consistent corroborating testimony to support the new Yusuf/United version of events.  Ultimately, their version of events is not based on even a scintilla of actual proof.  For instance:
· Yusuf stated in the beginning of this case that there was no partnership between him and Hamed. Yusuf’s February 2, 2000 deposition testimony stated otherwise—there was a Partnership. (Exhibit 14) On April 7, 2014, Yusuf eventually admitted again there was a Partnership in this case when he filed his Motion To Appoint Master For Judicial Supervision Of Partnership Winding Up Or, In The Alternative, To Appoint Receiver To Wind Up Partnership.
· Yusuf denied he owed Hamed the $802,966 for the sale of the Dorothea property on St. Thomas. Special Master Ross issued an Order on July 26, 2019, finding that Hamed was entitled to the proceeds.
· United’s unilateral attempt to charge additional rent to the Partnership from 2012 forward was denied on March 13, 2018  by Special Master Ross, who stated “[t]he evidence and facts surrounding Yusuf’s action through United—terminating the lease with the Partnership at Bay 1, treating the Partnership as a holdover tenant, and raising United’s rent significantly higher than the agreed upon rent—demonstrates a transaction prohibited by law and tainted by a conflict of interest and self-dealing.” Order at 6.

United’s Opposition here is just the most recent exercise in making up facts late in the game (even in contradiction of prior testimony) to suit Yusuf’s desire to favor United.  The facts throughout the history of this case have been manipulated by Fathi Yusuf and United to their own benefit—or have simply been made up when United and Yusuf are contradicted by testimony (sometimes their own testimony) and documents.
II. The New VI Supreme Court Standard—United Has Not Shown More than “Metaphysical Doubt” as to the Undisputed Material Facts

It is important to initially note that the V.I. Supreme Court recently clarified the appropriate Rule 56 standard in Kennedy Funding Inc. v. GB Props., Ltd., No. 2018-0014, 2020 V.I. Supreme LEXIS 13, at *19 (V.I. May 20, 2020) (emphasis added), stating in part:
Rule 56 of the Virgin Islands Rules of Civil Procedure outlines the burden-shifting approach in summary judgment analysis. First, “the moving party [must] demonstrate the absence of a genuine issue of material fact.” Aubain v. Kazi Foods of the V.I., Inc., 70 V.I. 943,948 (V.I. 2019) (quoting Chapman v. Cornwall,
58 V.I. 431, 436-37 (V.I. 2013)), see also Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). Subsequently, the burden shifts to the non-moving party to produce specific evidence of a genuine factual dispute for trial.” Williams, 51 V.I. at 194.   A genuine issue of fact exists when the evidence presented could allow “a reasonable jury to return a verdict for the non-moving party.” Id. at 195. Importantly, however, to survive summary judgment the nonmoving party must “do more than simply show that there is some metaphysical doubt as
to the material facts.” Rotec Indus., Inc. v. Mitsubishi Corp., 215 F.3d 1246, 1250 (Fed. Cir. 2000) (quoting Matsushita Elec. Indus. Co. v. Zenith Radio Corp. 475 U.S. 574, 586 (1986)).

*    *    *    *
Upon [movant’s] successful demonstration that no triable issue of material fact existed in the record, the burden then shifted to [the nonmoving party] “to present affirmative evidence from which a jury might reasonably return a verdict in his favor.” Chapman v. Cornwall, 58 V.I. 431, 436-37 (V.I. 2013) (quoting Celotex, 477 U.S. 322-25). Importantly, [the nonmoving party], in responding to the summary judgment motion, was not free to simply rest on its pleadings or bare assertions, but was required to set forth specific facts to show a genuine issue of material fact. Id. (citing former FED. R. CIV. P. 56I V.I. R. CIV. P. 56(a). Id. at 21.

Kennedy, the non-moving party, did not produce any written evidence supporting its contention that there was an agreement. He wanted the Court to rule based on his naked declaration. As is the case here, a totally non-responsive email chain and Kennedy’s bald assertion that there was a contract did not, without any other proof or evidence, persuade the court that there were more than pleadings or “bare assertions”:
Read in the light most favorable to Kennedy, the non-moving party, the evidence Kennedy presented in response to GAD's motion for summary judgment reveals that there was no written contract signed by the parties to bid at the USMS auction, much less a written agreement that GAD would pay the USMS commission as argued by Kennedy. The email exchange does not support Kennedy's claim that Kennedy requested that GAD pay the USMS commission as part of the agreement or that GAD ever directly agreed to the terms and conditions described in the email or to pay the USMS commission. There was no evidence of a response in writing or otherwise manifesting GAD's acceptance of these terms and conditions. Additionally, there is no evidence of a written contract memorializing the terms and conditions outlined in the email correspondence. Id. at *23-24.

Thankfully, the Supreme Court has issued this decision now, while several of the  Yusuf/United briefs based on the sole fact that “Fathi said so” remain to be decided.  This case controls here.
A. Unsupported allegation of a GRT “agreement”

United and Yusuf have failed “to set forth specific facts to show a genuine issue of material fact,” which in this case is proof of an agreement between Yusuf and Hamed that the Partnership would pay the gross receipt taxes for the Yusuf family-owned United Shopping Center.
1. It is undisputed that no one, other than Fathi Yusuf, had personal knowledge of the purported agreement between Fathi Yusuf and Mohammad Hamed for the Partnership to pay the Yusuf family-owned United Shopping Center’s gross receipt taxes.
· Waleed “Wally” Hamed had no knowledge of this purported agreement. He testified in his deposition that his father did not tell him of such an agreement.  (Hamed SOF ¶ 4)
· Mike Yusuf, Fathi Yusuf’s oldest son and current President of the United Corporation, as well as an employee of Plaza Extra East store from 1991-2000, did not have knowledge of the purported agreement. (Hamed SOF ¶ 5)
· Mafi Hamed, who worked in the Plaza Extra East store, did not know of the alleged agreement. Further, Mafi Hamed testified that his father would have told him had such an agreement existed because his father discussed everything owed with him and his brothers. (Hamed SOF ¶ 6)

United, in its Opposition at 9-11 and 25, gives reasons why Mike Yusuf and Wally and Mafi Hamed would not have known about the alleged GRT agreement.  It does not matter – United’s explanations do not help him prove that an agreement existed—they only serve to prove that Fathi Yusuf was the only one aware of the alleged agreement.
2. It is undisputed that Mohmmad Hamed did not agree to have the Partnership pay the gross receipt taxes of the United Shopping Center, according to Fathi Yusuf.  Yusuf testified in his 2020 deposition that Mr. Mohammad Hamed never specifically agreed to have the Partnership pay the gross receipt taxes for the Yusuf family-owned United Shopping Center, rather “[w]hat he [Mr. Hamed] said, he never say nothing. Whatever I say goes. And he [Mr. Hamed] accepted it.” (Hamed SOF ¶ 3) In an earlier 2014 deposition, Yusuf also testified that Mr. Mohammad Hamed never said anything in response to Yusuf’s alleged assertion that he told Mr. Hamed that GRTs for the Shopping Center would be paid by the grocery store. (Hamed SOF ¶ 10)
United, in its Opposition at 6-8, tries to explain away Yusuf’s inconvenient assertion.  It is a silly argument.  United contends that the context of Yusuf’s testimony shows Mr. Hamed really did agree, even though he said nothing (Yusuf’s words) in response to the mythical conversation.  In addition to putting words into Mr. Mohammad Hamed’s mouth, United now tries to read Mr. Hamed’s mind regarding this fictitious conversation and interprets his silence as “accepting” that the Partnership would pay the gross receipt taxes—something that never happened and no evidence was produced to support this non-existent conversation or alleged GRT agreement.
United further argues that Mr. Hamed should have filed an affidavit disagreeing with Fathi Yusuf’s 2014 testimony regarding the alleged GRT testimony. Opposition at 11. United misunderstands its burden of proof.  It is United’s job to prove there was an agreement – it is not Hamed’s burden to disprove an unsubstantiated alleged GRT agreement.  United should have deposed Mohammad Hamed during his 2014 deposition if it thought it could make its proof.
3. It is undisputed that no writings or other tangible evidence were produced by either Fathi Yusuf or the United Corporation to substantiated this alleged GRT agreement. (Hamed SOF ¶ 2) John Gaffney, the controller for the Partnership and the United Corporation testified that he had no documentation demonstrating this alleged agreement either (Hamed SOF ¶ 27) and stated there was no way he was going to be able to prove there was a GRT agreement. (Exhibit 15)
United does not dispute this fact in its Opposition.
4. It is undisputed that Fathi Yusuf’s “rationales” for why the Partnership would agree to pay the GRTs of the Yusuf family-owned United Shopping Center are also unsubstantiated and/or false.[footnoteRef:2]  Fathi Yusuf alleged that one of the reasons the Partnership agreed to pay the gross receipt taxes of the United Shopping Center was very, very low, $3 a square foot. . . . (Hamed SOF ¶ 7) Judge Brady found, as a matter of fact, that the rent was $5.55 per square foot. (Hamed SOF ¶ 8) Further, Judge Brady stated the rental amount was $10.12 per square foot for the time period of this claim, 2012-March 8, 2015.  (Hamed SOF ¶ 9) [2:  United argues in its Opposition at 5 that “the Master need not even decide whether what Hamed calls Yusuf’s “rationales” for the GRTs agreement were valid ones.”  These aren’t Hamed rationales – these are the reasons Yusuf gave for asking for the alleged GRT agreement.  Yusuf has the burden to prove the GRT agreement existed – showing that the underlying rationales are not accurate further undercuts Yusuf’s unsupported and unsubstantiated assertion that such an agreement took place. ] 

In its Opposition at 5-6, United claims that Fathi Yusuf testified “imprecisely” when he said that rent was $3.00 per square foot, neglecting to mention the $2.55 maintenance charge that was also a portion of the rent. That is almost a 100% “imprecision.”  This is a totally changed “fact”. Further, United did not offer any proof in the way of an expert opinion, a comparative analysis showing $5.55 was low amount of rent in comparison to the rent at other St. Croix grocery stores in 1986 or even a comparative rent analysis for other types of businesses occupying roughly the same square footage on St. Croix that Plaza Extra used.  United did not address the $10.12 per square foot charged from 2012-2015 at all.  Thus, United failed to show that this rationale for the alleged GRT agreement was true.
5. It is undisputed that the second rationale, the Partnership would be allowed to take the full depreciation of the United Shopping Center on the Partnership’s taxes, is unsupported. (Hamed SOF ¶ ¶10-11) No documents or other evidence substantiating this depreciation were produced by Fathi Yusuf or the United Corporation for the timeframe of this claim, 2012 to March 8, 2015. (Hamed SOF ¶ 12)
United stated in its Opposition at 5-6 that from 1986 to 2012, the United family-owned Shopping Center and the Partnership Plaza Extra stores filed joint taxes and the depreciation of the Shopping Center benefited the Partnership.  United did not produce any tax returns to demonstrate that this argument was true.  Further, Fathi Yusuf testified that the United Shopping Center made enough in rents to fully utilize the depreciation itself. (Exhibit 16) Since, according to United, the two entities filed a comingled return, United’s argument that the full depreciation benefited the grocery stores is unproven.  It could have fully benefited the United Shopping Center only. Thus, the second rationale for the alleged GRT agreement was not substantiated and not proved by United.
United offered two additional rationales supporting the existence of the alleged GRT agreement.  United stated at in its Opposition at 6 that Fathi Yusuf gave a personal guaranty and used his home as collateral for loans that would be needed to establish the supermarket.  However, no evidence was produced by United to prove these rationales – no loan documents were produced, no documents showing Yusuf’s personal guaranty were produced and no testimony other than Fathi Yusuf’s self-serving testimony was provided.  Thus, the two additional rationales for the alleged GRT agreement were not substantiated and not proved by United. 
6. It is undisputed that there was no consistency in the manner of which entity paid the GRTs for the United Shopping Center, challenging the existence of an agreement.
· 1986-1992:  Fathi Yusuf testified that the Partnership paid for the Yusuf family owned United Corporation Shopping Center’s gross receipt taxes. (Hamed SOF ¶ 13).  Wally Hamed did not write Partnership checks for the United Shopping Center’s gross receipt taxes during this time because he did not have check writing authority until 1994 on the Partnership’s Plaza Extra accounts, contrary to Yusuf’s assertion. (Hamed SOF ¶ 15)

United’s Opposition at 2 states that “[w]hen the Partnership was formed in 1986 to operate a supermarket, and an agreement was made for the Partnership to pay United rent at the large bay . . . one of its terms was that the supermarket also would pay the GRTs on rental income earned by United. That, in fact, happened during the time that Mr. Yusuf was in St. Croix managing the Plaza Extra East store for the Partnership.”  United has not produced any GRT forms or cancelled checks proving the Partnership paid the Shopping Center’s GRTs from 1986-1992.  Further, Judge Brady did not find paying the Shopping Center’s GRTs be a term of the rental agreement between United and the Partnership in his April 27, 2015 Rent Order.  Rather, the law of the case states “Yusuf specifically addresses how rent is calculated ($5.55 per square foot), stating that the past due rent is "the same as the old one," referring to the 1986-1994 rental amounts.”  Order at 9.  Thus, Yusuf made no mention that the rental agreement also includes the Partnership paying for the Shopping Center’s GRTs, according to Judge Brady’s Order.
· 1986-1993: In an earlier deposition in 2014, Fathi Yusuf testified that “[t]he Plaza Extra [Partnership] was supposed to pay all the gross receipt from January 1st, 1994 up to present, and it was covering in the building, the entire building of United Shopping Plaza.”[footnoteRef:3] (Hamed SOF ¶14) This, of course, contradicts Yusuf’s 2020 testimony that the Partnership paid the Shopping Center GRTs from 1986 to 1992. [3:  United claims in its Opposition at 8-9 that Hamed tries to “spin” and “twist” Yusuf’s words regarding Fathi Yusuf’s 2014 testimony.  Hamed did nothing of the sort—Yusuf stated the time frame plainly. (Hamed SOF ¶ 14) Yusuf’s attorneys employed spin and tried to twist Yusuf’s words to make the testimony consistent. Perhaps Yusuf is having a hard time keeping his story straight because it is just that – a story.] 


This contradiction in testimony also undercuts Yusuf’s unsubstantiated claim that the Partnership paid the Shopping Center’s gross receipt taxes from 1986-1993 or that there was an alleged GRT agreement at all.
· 1993-August 2001: The United Corporation Shopping Center paid its own gross receipt taxes from its tenant bank account. (Hamed SOF ¶¶ 16, 18 and United Exhibits 7-10)

Documentation substantiates that the United Shopping Center paid its own gross receipt taxes from 1993-2001. Yusuf claims he assumed Wally Hamed paid the Shopping Center’s GRTs with Partnership funds. (Hamed SOF ¶ 17) However, as United’s Opposition at 9-11 states, Wally Hamed did not know of the alleged agreement and Mr. Mohammad Hamed would have no reason to tell him about the agreement because the dollar amount was inconsequential.  Yusuf’s claim about what Wally Hamed was supposed to do with the Shopping Center’s GRTs from 1993-2001 then makes no sense. How was Wally Hamed supposed to know what to do if he wasn’t informed of the alleged GRT agreement?  Isn’t it more reasonable to believe that no alleged GRT agreement existed and that’s why the Shopping Center paid its own GRTs, particularly when considering that the accounting was handled out of the St. Thomas store during this time period, where Fathi Yusuf was located? 
· 2002-2012: Sometimes the United Corporation paid its own gross receipt taxes and sometimes the Partnership paid the United Shopping Center’s gross receipts. (Hamed SOF ¶¶ 19-20, Exhibit 17) As Mr. Gaffney testified about this time period, the prior controller, Margie Soeffing, flip-flopped back and forth between sometimes classifying the Partnership’s payment of the Yusuf family owned United Shopping Center’s gross receipt taxes as a “due/to from item” (meaning the entity responsible for the payment hadn’t been determined) and sometimes Ms. Soeffing just wrote the payment off (meaning the Partnership paid it), because Fathi Yusuf pressured her to do so. (Hamed SOF ¶ 21)

United unsuccessfully tries to undo the damage to its argument that the Partnership’s Comptroller, John Gaffney did during his deposition testimony.  Opposition at 12-14.  The facts remain:  John Gaffney testified that he saw documented evidence of both the Shopping Center paying its own GRTs and the Partnership paying the Shopping Center’s GRTs out of their own respective bank accounts from 2007 to 2011. (Exhibit 17)  In addition, during John Gaffney’s review of those financial records from 2007-2011, Gaffney testified to a second treatment of the Shopping Center’s GRT on the Partnership’s books: “[I] believe that Margie was trying to account for it [Shopping Center’s GRTs] as a due to/from item. And what was happening is occasionally it would come up and she would be pressured into expensing it [to the Partnership].”[footnoteRef:4] (Hamed SOF ¶ 21)  United’s inclusion of John Gaffney’s 2016 contradictory declaration has been superseded and corrected by his 2020 deposition testimony under cross examination by Hamed that the GRTs were treated both ways during the time frame.  Opposition at 12-13  [4:  United states that Fathi Yusuf’s pressure on Margie Soeffing to expense the GRTs to the Partnership shows evidence of an alleged GRT agreement.  Opposition at 14.  No, it doesn’t. It shows that Fathi Yusuf was consistent in pursuing his own self-interest and self-dealing at the expense of the Partnership.  Also, it highlights another one of Fathi Yusuf fibs. He testified in January 2020 that after 1992 he was not involved in the GRTs (Exhibit 18), but we know that is not true because he was directing Margie Soeffing to expense the Shopping Center GRTs to the Partnership at times during June 2011-June 2013. ] 

United stated “[M]argaret Soeffing, was making accounting determinations at a time before Judge Brady made his preliminary finding in April 2013 that a Partnership existed and was enforceable. . . . all of her accounting treated the supermarket business and the shopping center business as being operated under United Corporation, and she could not possibly have been making any determinations about what might or could be charged to or owed to a Partnership.” Opposition at 14.  What a ridiculous argument. United’s own documents show that the Shopping Center’s expenses and income were separately accounted – for example, see the February 1995 Adjusted Journal Entry #2, Hamed v. United & Yusuf - Def's Production, Bates No. 0014448, showing the Shopping Center paying its own GRTs. (Yusuf Exhibit 9)
United makes a point of noting that Margie Soffing was employed by United from June 2011 to June 2013 and therefore her treatment of the GRTs was minimal. Opposition at 14.  It doesn’t matter. According to John Gaffney the GRT treatment was inconsistent.  Gaffney also stated that he looked at documents from 2007-2012 and the GRT treatment was inconsistent. (Exhibit 17) We don’t know what the treatment was between 2002-2006 because United and Yusuf failed to produce any underlying GRT documentation for 2002-2006.  Despite those missing documents, however, it is undisputed that there was inconsistent treatment regarding which entity paid the Shopping Center’s GRT over the course of the alleged GRT agreement: 1986-1992 (Partnership allegedly paid GRTs), 1993-2001 (Shopping Center paid GRTs), 2002-2012 (both entities paid GRTs back and forth, plus GRTs in a pending due/to from status sometimes against the Partnership and sometimes against the Shopping Center) and 2013-2015 (GRTs in a pending due/to from status). United retains the burden of proof to prove otherwise and has failed.  
Finally, United states that Waheed “Willie” Hamed signed some checks reimbursing the credit cards that were used to pay the GRTs for the Shopping Center.  Opposition at 13.  This act, according to United, showed that Hamed was aware of and agreed to the alleged GRT agreement. Opposition at 13. This was during the time that Yusuf was planning his take-over of the stores and to shut Mohammad Hamed out of the Partnership by claiming that there was no partnership.[footnoteRef:5]  In August 2012, Fathi Yusuf unilaterally withdrew $2.78M from the Partnership accounts. (Exhibit 20) The checks Willie Hamed signed, however, do not in any way indicate that the Shopping Center’s GRTs were included.  United has not proved that Willie Hamed had the underlying information showing the United Shopping Center’s GRTs were included in the checks he signed and therefore had knowledge.  The checks were issued during the time period that John Gaffney noted the then Comptroller Margie Soeffing sometimes attributed the expense to the Partnership and sometimes to the Shopping Center.  Thus, we do not know 1) how this expense was treated on the Partnership’s books or 2) whether Willie Hamed knew the checks he was signing included the Shopping Center.[footnoteRef:6]   [5:  Yusuf’s attorney argued before the VI Supreme Court on July 9, 2013 that there was no Partnership. Yusuf’s attorney stated: “. . . at best Mohammad Hamed made a capital contribution, and in turn received an income stream similar to an annuity. But that does not make him a de jure or de facto partner.” (Exhibit 19)
]  [6:  Mafi Hamed testified that the Yusufs were not presenting him with the underlying documentation showing that he was signing Partnership checks to pay for the Shopping Center’s GRTs.  Mafi Hamed stated that the Yusuf’s were keeping accounting information from the Hameds and blocked them from accessing the Partnership accounts. Mafi Hamed noted that eventually Judge Brady told the Yusuf’s they could not continue to block the Hameds from the Partnership accounts. (Exhibit 21) ] 

· 2013-2015: John Gaffney testified that Judge Ross told him to go ahead and pay the gross receipt taxes for the Yusuf family owned United Shopping Center with Partnership funds and the dispute could be settled later. (Hamed SOF ¶ 22)

United does not dispute this testimony in its Opposition.
B. United Misunderstands How GAAP Works
	United mischaracterizes Hamed and Gaffney’s statements about GAAP. Opposition at 15-16. Hamed did not contend that GAAP fails to recognize oral agreements.  Rather, as John Gaffney testified, in order to properly use an oral agreement to substantiate an accounting entry when no other documentary proof is available under GAAP, the accounting treatment of the entry must be the same for the duration of the oral agreement. (Hamed SOF ¶ 26) As described earlier in this Reply, there was no consistent historical accounting treatment of the Shopping Center’s GRT payments and therefore the accounting entries would not pass GAAP scrutiny.  This is no surprise – the criminal case against United required United “[t]o be monitored by an independent third party certified public accounting firm assure its compliance with the tax laws of the VIBIR” (Exhibit 22) and John Gaffney testified under oath at the TRO hearing in front of Judge Brady that he was hired to develop and institute financial controls for United’s accounting. (Exhibit 23) 
	United proposes a convoluted argument that Hamed said GAAP doesn’t recognize oral agreements and therefore the oral Partnership agreement means that all of the grocery store accounting entries are illegitimate. By extension, according to United, this claim—H-150—is illegitimate. Opposition at 16. First, Hamed never opined on whether oral agreements are recognized under GAAP.  (Hamed SOF ¶¶ 25-26) Second, Hamed did not say the oral Partnership agreement has any impact on whether the earlier Partnership accounting is legitimate or not under GAAP.  If an expense is backed up by an invoice and a cancelled check, according to John Gaffney, the expense will pass GAAP scrutiny.  (Hamed SOF ¶ 25) An oral Partnership agreement is immaterial as to whether a Partnership expense is valid under GAAP. 


C. No Consideration Was Given for the Alleged GRT Agreement

United claims in its Opposition that 
[i]n this case, the rent agreement between United and the Partnership as a whole (as well as the partnership agreement itself) are both supported by sufficient consideration. United agreed to lease its premises to the Partnership, the Partnership agreed in turn to pay rent and other expenses including the GRTs for United, and Hamed and Yusuf agreed to share in revenues of the supermarket business. Id. at 4.

This is not an accurate analysis.  Yusuf is stating that consideration for the entire Partnership can be seen as consideration for ANY AND ALL OTHER AGREEMENTS AFTER 1986. In Castolenia v. Crafa, ST-13-CV-243, 2014 V.I. LEXIS 1, at *7, 2014 WL 239427 (Sup. Ct. Jan. 15, 2014), the VI Superior Court articulated the standard for a valid contract:
The creation of a valid contract requires “a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.” Consideration requires a performance or a return promise that has been bargained for. Where there is no mutual assent, or no meeting of the minds, there is no contract. 

In this instance, there is no consideration.  For example, Mr. Yusuf alleged that United gave the Plaza Extra grocery store a low rental rate of $3.00 per square foot and in exchange for that rental rate the Partnership would pay the Yusuf-family owned United Shopping Center’s gross receipt taxes and property insurance. (Hamed SOF ¶ 2) It is the law of the case, however, that the rental rate for the Plaza Extra grocery store from 1986-2004 was $5.55 per square foot, not the “very, very low, $3 a square foot” that Mr. Yusuf testified to under oath in January 2020. (Hamed SOF ¶¶ 2, 8) Further, for the time period of this claim, H-150, Judge Brady found in his April 27, 2015 Order that rent from 2012-March 8, 2015 was charged at a rate of $10.12 per square foot. (Hamed SOF ¶ 9) Thus, on the face of Judge Brady’s decision, there was no consideration for the instant claim.
Moreover, Mr. Yusuf alleges that Mr. Hamed agreed to pay the United Shopping Center’s gross receipt taxes in exchange for allowing the Partnership to take the depreciation value of the entire United Shopping Center on the Partnership’s tax return. (Hamed SOF ¶¶ 10-11) Yusuf, however, has not provided any evidence that the Partnership did in fact get the depreciation value on its taxes for the years 2012-2015, the time period of claim H-150. (Hamed SOF ¶ 12)
III. Hamed’s Reply to United’s Counter-Statement of Facts
United submitted its Counter-Statement of Undisputed Material Facts (“UCSOF”) in Section V of its Opposition. Hamed admits UCSOF ¶¶ 3 and 5 for the limited purposes of this Reply. The following UCSOF ¶¶ 1-2, 4, and 6-13 are disputed for the following reasons:
UCSOF No. 1: When the Partnership between Mr. Yusuf and Mohammad Hamed was formed in 1986, Mr. Yusuf knew and told Mr. Hamed that the Partnership would have to borrow money in order to realize the objective of opening a supermarket in St. Croix, that the lender would want his (Yusuf’s) home as collateral for the loan, and would also insist on a personal guarantee, and that he (Yusuf) was the partner who would have to manage the supermarket.

Response:  Hamed objects to Fathi Yusuf’s claim that he put his home up as collateral for a loan to open the supermarket and that Yusuf would have to give a personal guarantee because these are unsubstantiated assertions.  No loan documents were produced, no documents showing Yusuf’s personal guaranty were produced and no testimony other than Fathi Yusuf’s self-serving testimony was provided.  Further, Yusuf’s management of the supermarket was not an absolute right.  Hamed, as full Partner, had the ability under RUPA to change those terms. 
UCSOF No. 2. Mr. Yusuf and Mohammad Hamed agreed when the Partnership was formed that it would be responsible for all of the gross receipt taxes or GRTs to the Virgin Islands government, including the GRTs from United’s rental income from the United Shopping Center and the GRTs from store income.

Response:  Hamed denies that there was any GRT agreement where the Partnership would pay the gross receipt taxes for the Yusuf family-owned United Shopping Center. See generally, Section II (A)—Unsupported allegation of a GRT “agreement” above.
UCSOF No. 4. From 1986 until the time of the fire that burned down the Plaza Extra East store and other bays at the shopping center, the GRT for rental income earned from tenants at the United Shopping Center was paid from Plaza Extra accounts.

Response: Hamed denies that the United Shopping Center GRT’s were paid for by the Partnership. United and Yusuf have not provided any documentary proof that this occurred. See Section II (A) No. 6 above.
UCSOF No. 6. Waleed Hamed was placed in charge of the Plaza Extra East store when it reopened,9 and Mr. Yusuf expected and believed that the Partnership would continue paying the GRT on United’s rental income in accordance with his agreement with Mohammad Hamed. See Exhibit 1, p. 13 (testimony of Fathi Yusuf); see also Exhibit 1, p. 43-44 (testimony of Mike Yusuf). Following his return to St. Croix and the filing of this lawsuit in 2012, Mr. Yusuf first discovered from a review of records that gross receipt taxes for rental income had been paid form United’s tenant accounts, rather than Plaza Extra accounts, up to 2001.

FN 9: The Plaza Extra East store reopened in May, 1994, see Exhibit 6, excerpts of Fathi Yusuf’s August 12, 2014 Declaration, p. 3, ¶6, and Waleed Hamed was placed in charge of that store, see Exhibit 3, January 22, 2020 Deposition, p. 10 (testimony of Fathi Yusuf).  

Response:  Hamed denies that it was a reasonable expectation that Wally Hamed would use Partnership funds to pay the Yusuf family-owned United Shopping Center GRTs because 1) there was no reason for the Partnership to pay an expense that didn’t belong to it; 2) Wally Hamed testified that he had never heard of this alleged GRT agreement; and 3) United’s Opposition at 10-11 “Waleed Hamed was still in college when the agreement was made, and was not present for the discussions that resulted in the agreement” and “[w]hy would Mohammad Hamed necessarily feel a need to discuss this relatively minor matter with his son when there was a multi-million dollar supermarket to run?” also makes the point that Yusuf’s expectation that Wally Hamed would use Partnership funds to pay Shopping Center GRTs is nonsensical.  See Section II (A) No. 6 above.
UCSOF No. 7. United’s Claim Y-5 is supported by records showing that it paid from its tenant account at Community Bank a total of $60,586.96 in GRT on rental income earned from tenants at the United Shopping Center that should have been paid by the partnership. See Exhibit 7, checks, gross receipts forms, and monthly tenant account reconciliations for 1996 - 2001 showing payment of gross receipt taxes from United’s tenant account from 1993 to 2001; Exhibit 8, Community Bank account records from 1996 showing checks corresponding to GRT payments for 1996; Exhibit 9, 1995 monthly tenant account reconciliations; and Exhibit 10, monthly tenant account reconciliations for 1997 and 1998, and corresponding Community Bank statements for 1997 and 1998.

Response:  The only thing the exhibits to United’s claim Y-5 show is that the United Shopping Center tenant bank account properly paid its own gross receipts.  It does not prove that there was an alleged GRT agreement between Fathi Yusuf and Mr. Mohammad Hamed where the Partnership would pay the Shopping Center’s gross receipts. 
UCSOF No. 8. United resumed paying Shopping Center GRTs in 2001 for United’s rental income from Plaza Extra Partnership accounts, and continued doing so until Fathi Yusuf became the sole owner of the Plaza Extra East store in March 2015, pursuant to Judge Brady’s Wind Up Order. See Exhibit 11, Hamed’s Chart marked as Deposition Exhibit 1 in the January 2020 depositions.

Response:  This is a blatantly false statement.  There are no documents from 2002-2006 to substantiate which entity paid the Shopping Center’s GRTs.  John Gaffney testified that there was evidence from 2007-2012 that sometimes the Partnership paid the GRTs for the Shopping Center and sometimes the Shopping Center paid its own GRTs.  From 2013-2015, Gaffney testified that the expense was put in a due to/from status to be determined at a later date as to which entity should pay the Shopping Center’s GRTs.  See Section II (A) No. 6 above.
UCSOF No. 9. Waleed Hamed was still in college when Mr. Yusuf reached his agreement with Mohammad Hamed regarding the payment of gross receipt taxes, and was not present when that agreement was made. See Exhibit 1, p. 24 (testimony of Fathi Yusuf). Mufeed Hamed was still a “kid” when the agreement was made. See id. at pp. 114-115.

Response:  Hamed denies there was ever an alleged GRT agreement where Fathi Yusuf and Mr. Mohammad Hamed determined the Partnership would pay the GRTs for the Yusuf family-owned Shopping Center.  No one other than Fathi Yusuf knows or has testified to this alleged agreement, no written document regarding alleged agreement exists, the alleged rationales for the GRT agreement were found to be unsubstantiated and some outright false, and the entity paying the GRTs for the Shopping Center was inconsistent over the course of the alleged GRT agreement – 1986-1992 (Partnership allegedly paid GRTs), 1993-2001 (Shopping Center paid GRTs), 2002-2012 (both entities paid GRTs back and forth) and 2013-2015 (GRTs in a pending due/to from status). United retains the burden of proof to prove the existence of a GRT agreement and has failed.  See generally Section II above.
UCSOF No. 10. Waheed (“Willie”) Hamed signed checks with Nejeh Yusuf to pay for the collective GRTs for the stores as well as the rental income from the Shopping Center. A representative example are the actual checks for February and March of 2012 (before the lawsuit was filed). See Exhibit 14—Plaza Extra Partnership Checks signed by Willie Hamed and Nejeh Yusuf to reimburse for payment of the collective GRTs for the supermarket and Shopping Center paid with credits cards. 

UCSOF No. 11. Hamed is aware of these payments for the collective GRTs as reflected in Exhibit 14 as the documents bear the Hamed bates numbers—HAMD604078 thru HAMD604086.

Response:  Hamed denies that it was clear to Willie Hamed that the checks he signed included payment of the Shopping Center’s GRTs. This was during the time that Yusuf was planning his take-over of the stores and to shut Mohammad Hamed out of the Partnership by claiming that there was no partnership and the stores belonged to his United Corporation.  As an example of this intent, in August 2012, Fathi Yusuf unilaterally withdrew $2.78M from the Partnership accounts. (Exhibit 20) The checks referenced by United in UCSOF 10 and 11 that Willie Hamed signed do not in any way indicate that the Shopping Center’s GRTs were included.  United has not proved that Willie Hamed had the underlying information showing the United Shopping Center’s GRTs were included in the checks he signed and therefore had knowledge.  The checks were issued during the time that John Gaffney noted that the then Comptroller Margie Soeffing sometimes attributed the expense to the Partnership and sometimes to the Shopping Center.  Thus, we do not know 1) how this expense was treated on the Partnership’s books or 2) whether Willie Hamed knew the checks he was signing included the Shopping Center.  See Section II (A) No. 6 above.
UCSOF No. 12. Additional checks signed by Waleed Hamed to Inter Ocean Insurance dating back to July 2003 further reflect the course of dealing between the partners to pay for expenses such as insurance at the Shopping Center. Id. at HAMD604050, HAMD604053, HAMD604058, HAMD604067, HAMD604075.

Response:  Hamed refutes this statement. United has offered no proof showing that 1) the Shopping Center was included in these amounts; 2) that, if included, Wally Hamed knew the Shopping Center was covered by these checks when he signed them and 3) that this was reflects a consistent course of dealing from 1986-2015 between the Partners. Finally, there is no proof of an alleged agreement between the Partners to pay the United Shopping Center’s GRT expenses.  See generally Section II above.
UCSOF No. 13. The payment of the collective GRTs (as well as other expenses) with the blessing and acknowledgement of the Hameds, before the lawsuit was filed, demonstrates that the Partners acted on the agreement for the entire duration of the Partnership.

Response:  Hamed refutes this entire conclusive, unsubstantiated statement. No documents or corroborating testimony accompanies this SOF.  Please refer to the arguments above.
IV. Hamed’s Reply to United’s Response to Hamed’s Undisputed Statement of Facts
United provided “Hamed’s Statement of Undisputed Material Facts and United’s Responses to Same” in Section V of its Opposition.  For brevity’s sake, Hamed is not going to recount the full back and forth of each statement of fact and response. The complete text, however, is available in United’s Opposition at 21-57. Hamed does not dispute ¶¶ 11 of United’s Responses to Hamed’s SOF for the limited purposes of this Reply. The following United responses to Hamed’s SOFs are disputed for the following reasons:
Hamed SOF ¶ 2:  . . .Q. [Mr. Hartmann] Let's talk a little bit about the original deal back with you and Mr. Mohammad Hamed, okay? Back when -- when you say that you agreed about gross receipts tax and insurance, that you weren't going to pay it, okay?  When was that? Do you remember, was that like in 1986 when you first started? 
A. [FATHI YUSUF] Before 1986. 
Q. Before there was a partnership – 
A. Yes. (Exhibit 3)

United Response to Hamed SOF ¶ 2:  Dispute that the GRTs agreement was made before the Partnership agreement. Mr. Yusuf made it clear in earlier parts of his testimony that the GRTs agreement was part of the agreement by which he and Hamed became partners and part of the agreement by which the Partnership would rent from United the premises at which the store would operate. See Exhibit 1, pp. 9-11. His statement that these agreements were made before there was a Partnership mean that they were made before the Plaza Extra East store began operating in 1986. 

Reply:  Yusuf’s testimony speaks for itself. Yusuf testified that the alleged GRT agreement started before there was a Partnership. United’s response “[h]is statement that these agreements were made before there was a Partnership mean that they were made before the Plaza Extra East store began operating in 1986” is counsel attempt to clean up and testify for Fathi Yusuf.
Hamed SOF ¶ 3:  According to Fathi Yusuf, Mohammad Hamed did not agree to have the Partnership pay the gross receipt taxes of the United Shopping Center. Fathi Yusuf testified in his 2020 deposition that Mr. Mohammad Hamed never specifically agreed to have the Partnership pay the gross receipt taxes for the Yusuf family-owned United Shopping Center, rather “[w]hat he [Mr. Hamed] said, he never say nothing. Whatever I say goes. And he [Mr. Hamed] accepted it.”. . .

United Response to Hamed SOF ¶ 3:  Disputed. Mr. Yusuf’s testimony quoted in statement of undisputed fact no. 2 unequivocally demonstrates that the agreement was made. The full context of the Yusuf testimony referenced in this statement of undisputed fact makes it clear that Mr. Yusuf simply meant that Mohammad Hamed did not object to or question him about the proposed obligation before Hamed assented to it. 

Reply:  United contends that the context of Yusuf’s testimony shows Mr. Hamed really did agree, even though he said nothing (Yusuf’s words) in response to the mythical conversation.  In addition to putting words into Mr. Mohammad Hamed’s mouth, United now tries to read Mr. Hamed’s mind regarding this fictitious conversation and interprets his silence as “accepting” that the Partnership would pay the gross receipt taxes—something that never happened and no evidence was produced to support this non-existent conversation or alleged GRT agreement.
Hamed SOF ¶ 6:  It is undisputed that Mufeed “Mafi” Hamed, who worked in the Plaza Extra East store, did not know of the alleged agreement between his father and Fathi Yusuf to have the Partnership pay the GRTs of the United Shopping Center. Further, Mafi Hamed stated that his father would have told him had such an agreement existed because his father discussed everything owed to Mr. Yusuf with him and his brothers. . . .

United Response to Hamed SOF ¶ 6:  Undisputed that Mufeed Hamed claims he did not know of the GRTs agreement, but disputed that Mohammad Hamed would have told him or his sons about the agreement. The GRTs were in dollar terms a relatively minor item compared to the operation of the Plaza Extra business and to Mohammad Hamed’s 50% share of that income. See Exhibit 1, p. 17 (testimony of Fathi Yusuf). Mufeed Hamed testified that he was still a “kid” when the agreement was made. See id. at pp. 114-115. 

Reply:  Hamed stands by his original statement.  Yusuf’s attorney’s speculation about what Mr. Mohammad Hamed would have shared with his sons is just that.  Mafi Hamed testified that his father discussed everything with his sons with respect to what was owed to Mr. Yusuf.
Hamed SOF ¶ 7:  Mr. Yusuf testified in his January 21, 2020 deposition that in the beginning of the Partnership he told Mr. Hamed that he would rent the space for the Plaza Extra East store to the Partnership for a low rate of $3 per square foot. In exchange for that rental rate, Mr. Yusuf stated that the Partnership would allegedly have to pay for the Yusuf family-owned United Shopping Center’s gross receipt taxes and insurance. . . .

United Response to Hamed SOF ¶ 7:  Disputed, because the paragraph that purports to summarize the testimony of Mr. Yusuf does not state that he or United is offering anything in “exchange for” the promise of the Partnership to pay GRTs. 

Reply: Hamed objects to United’s characterization—this SOF recounts the first exchange—the allegedly low rental rate of $3 per square foot.  Subsequent Hamed SOFs relate the other alleged trade-offs. 
Hamed SOF ¶ 8:  Contrary to Fathi Yusuf’s deposition testimony on January 21, 2020, on April 27, 2015, Judge Brady made a factual finding in his Order that rent from 1986-2004 was charged at 5.55 per square foot for the Plaza Extra East store. . . .

United Response to Hamed SOF ¶ 8:  Disputed that there is any substantive contradiction between Yusuf’s January 21, 2020 deposition testimony and Judge Brady’s finding, and disputes that this alleged discrepancy is material to any issues in this motion. Yusuf testified in his 2014 deposition that the rental rate of $5.55 per square foot in the 1986 to 1994 time period was made up of two components: $3.00/sq. ft. in pure rent charge and $2.55/sq. foot in maintenance charges. See Exhibit 2, April 2, 2014 Deposition, p. 83 (testimony of Fathi Yusuf). He spoke imprecisely in this past January’s depositions when he referred to the $3.00/sq. foot as the rent without clarifying that the total rent was $5.55 per square foot. That minor imprecision does not change the substance of his testimony in the January deposition that the rent being charged for the 1986 to 1994 time period was below market rates. See also Exhibit 6, August 12, 2014 Declaration of Fathi Yusuf, ¶5 (referring to the rent in the initial period as $5.55/sq. foot rent and describing it as a below market rate). 

Reply:  This is another one of the “fibs” Fathi Yusuf relies on to get himself out of trouble.  His minor “imprecision” is almost a 100% off.  Further, United offers no corroborating evidence that the rent charged at the time was a low amount – no expert report, no comparative analysis of other grocery store rents in the Virgin Islands and no comparative analysis of other business in stores of a similar size were offered to substantiate Yusuf’s statement.  The only evidence is Yusuf’s say so.
Hamed SOF ¶ 9:  Judge Brady also found in his April 27, 2015 Order that rent from 2012-March 8, 2015 was to be charged at a rate of $10.12 per square foot (Plaza Extra East grocery store is 69,680 square feet and rent was $58,791.38 per month) (Exhibit 12, pp. 2, 11-12), the same amount of rent charged for 2004-2011. (Exhibit 12, p. 10) . . . .

United Response to Hamed SOF ¶ 9:  Disputed. Judge Brady never found in his April 27, 2015 order that the parties agreed to a $10.12 per square foot rental rate for the 2004 to 2011 and 2012 – 2015 periods. The agreed-upon rental rate for the 2004 to 2011 period was not a price per square foot rate, but instead a formula that calculated the annual rents as a percentage of annual sales at the Plaza Extra Tutu Park store and then applied that percentage to the Plaza Extra East sales to determine rent. See Exhibit 12, September 5, 2013 Declaration of Fathi Yusuf, ¶6. Judge Brady found in his April 27, 2015 Order that the parties agreed to this formula for calculating rent, and he used it to calculate rent due for the 2012 to 2015 time period. See Hamed’s Exhibit 12, p. 11. 

Reply:  United is engaging in an exercise in semantics.  It doesn’t matter how the rent is characterized—one of the alleged rationales for the tradeoff of the Partnership paying the Shopping Center’s GRTs was low rent for the Partnership.  Low rent was not proved by United in 1986 from United certainly did not prove that the rent for 2012-2015 was low.  Therefore, those facts eliminate one of the rationales that Yusuf offered for having the Partnership pay the United Shopping Center’s GRTs. United failed to provide any expert reports, comparative analysis of other grocery store rents on St. Croix or comparative analysis of other business in stores of a similar size to substantiate his claim that the $10.12 per square foot rental rate was low.
Hamed SOF ¶ 10:  On January 21, 2020, Mr. Yusuf also testified to another alleged trade-off for the agreement that the Partnership would pay the gross receipt taxes and property insurance for the Yusuf family-owned United Shopping Center. In exchange for paying the gross receipt taxes for the Yusuf family owned United Shopping Center, the Partnership would get the full depreciation of the United Shopping Center on its taxes. 

United Response to Hamed SOF ¶ 10:  Disputed, because the summary of the quoted testimony is inaccurate, insofar as Mr. Yusuf did not use the words “trade-off” or “exchange” to characterize depreciation of the United Shopping Center. 

Reply:  Again, this is an exercise in semantics.  Yusuf testified that one of the rationales for why the Partnership had to pay the Yusuf family-owned Shopping Center GRTs was that the Partnership would get the full depreciation of the Shopping Center on its taxes.
Hamed SOF ¶ 12: It is undisputed that Fathi Yusuf and the United Corporation have not provided any evidence that the Partnership got the depreciation value of the United Shopping Center on its taxes from 2012-March 8, 2015, the time period of this claim. (Exhibit 8) 

United Response to Hamed SOF ¶ 12:  United does not dispute that the Partnership tax returns for the 2013 to 2015 tax years do not show a deduction for depreciation for the United Shopping Center. From tax years 2013, John Gaffney began preparing separate United and Partnership tax returns, and building depreciation would not be shown as a deduction on those returns as it had been when supermarket income was being reported on United Corporation returns. See Exhibit 1, p. 122. 

Reply:  United’s response knocks out one of the justifications that United provided for explaining why the Partnership should pay the Shopping Center’s GRTs.  The Partnership from 2012 to 2015 did not receive the depreciation of the Shopping Center on its taxes.
Hamed SOF ¶ 14:  Fathi Yusuf contradicted his own testimony. In an earlier deposition in 2014, Yusuf testified that the Partnership was not supposed to be paying the United Shopping Center’s GRTs until 1994. . . .

United Response to Hamed SOF ¶ 14:  Disputed, because there is no contradiction. From context, it is clear that the Yusuf referred to 1994 because that is when, unbeknownst to him, the practice that had been in effect from 1986 to 1992 (of the Partnership paying United’s GRT’s) ceased, and United began paying its own GRTs. 

Reply:  This is a silly argument. Yusuf plainly testified in 2020 that the agreement began in 1986.  Years earlier, he testified in 2014 that the GRT payments were not supposed to begin until 1994. That’s a contradiction.
Hamed SOF ¶ 15:  It is also undisputed that Wally Hamed did not write Partnership checks for the 1986 to 1992 United Shopping gross receipt taxes because he testified in his deposition that he did not have checking writing authority until 1994 on the Partnership’s Plaza Extra accounts. . . .

United Response to Hamed SOF ¶ 15: Disputed. Mr. Yusuf testified that Waleed Hamed wrote some of those checks. See Exhibit 1, p. 12 (testimony of Fathi Yusuf). 

Reply:  Hamed stands by the testimony of Wally Hamed. United has not provided any documentation to the contrary, such as bank records showing Wally Hamed had check writing authority from 1986 to 1992 or cancelled checks with Wally Hamed’s signature for that period.  This is another one of Yusuf’s “fibs” to enhance his version of events.
Hamed SOF ¶ 19:  From about 2002 through 2012, sometimes the United Corporation paid its own gross receipt taxes on the rent proceeds from the United Shopping Center and sometimes the Partnership paid the United Shopping Center’s gross receipts. . . .

United Response to Hamed SOF ¶ 19: Disputed, because it omits relevant testimony of John Gaffney, and fails to state that United’s GRTs on shopping center income were mostly paid from Plaza Extra accounts, and that they were only occasionally paid from United tenant accounts. John Gaffney testified that he “saw evidence of payments coming from the Plaza – and I’m going to just say Plaza cash accounts,” with an “occasional payment out of the shopping center account” during those years. Exhibit 1, p. 135; see also Exhibit 1, p. 136 (testifying that when he began working at Plaza Extra in 2012, he “was aware of the fact that they were paying for the gross receipts taxes over in St. Thomas, because that’s where [Margie Soeffing] was located and that’s where Mr. Yusuf was located at that time too”). 

Reply: Hamed objects to this characterization.  As stated above in the reply, according to John Gaffney the GRT treatment was inconsistent.  Gaffney also stated that he looked at documents from 2007-2012 and the GRT treatment was inconsistent. We don’t know what the treatment was between 2002-2006 because United and Yusuf failed to produce any underlying GRT documentation for 2002-2006.  Despite those missing documents, however, it is undisputed that there was inconsistent treatment regarding which entity paid the Shopping Center’s GRT over the course of the alleged GRT agreement – 1986-1992 (Partnership allegedly paid GRTs), 1993-2001 (Shopping Center paid GRTs), 2002-2012 (both entities paid GRTs back and forth) and 2013-2015 (GRTs in a pending due/to from status). United retains the burden of proof to prove otherwise and has failed.  
Hamed SOF ¶ 20:  John Gaffney testified under oath in his deposition on January 21, 2020, that prior to his arrival in 2012, the predecessor controller, Margie Soeffing, tried to account for the taxes as a “due to/from item,” but sometimes was pressured to expensing it. This meant that sometimes the United Shopping Center GRTs’ payment was characterized on the Partnership’s accounting as an item to be resolved at some point in the future as to which entity (Partnership or Shopping Center) should ultimately be responsible for paying it. Other times, the GRT payment for the United Shopping Center came out of the Partnership’s bank account and the Partnership books reflected that the Partnership paid it straight out, in other words, it was a Partnership expense. . . .

United Response to Hamed SOF ¶ 20: Disputed, because no Partnership had been determined to exist while Margie Soeffing was employed at the partnership, and she therefore could not have possibly been making any judgments about whether United GRTs paid from Plaza Extra accounts would or might later be determined to be obligations of United, on the one hand, or a partnership, on the other. Whatever accounting decisions she made during her tenure were decisions about the internal accounting of United only. Until January 2013, “all of the annual reporting of all gross receipts taxes was under that United Corporation, whether it was a shopping center or whether it was Plaza Extra. Didn’t matter. It’s all United Corporation…” Id. at 140 (testimony of John Gaffney). 

Reply:  This is another meaningless argument. United’s own documents show that the Shopping Center’s expenses and income were separately accounted – for example, see the February 1995 Adjusted Journal Entry #2, Hamed v. United & Yusuf - Def's Production, Bates No. 0014448, showing the Shopping Center paying its own GRTs. (Yusuf Exhibit 9)
Hamed SOF ¶ 21:  Gaffney further testified in his January 21, 2020 deposition that the prior controller, Margie Soeffing, flip-flopped back and forth between sometimes classifying the Partnership’s payment of the Yusuf family owned United Shopping Center’s gross receipt taxes as a “due/to from item” meaning the responsible party for paying the GRTs would be determined at a later date and sometimes Ms. Soeffing just wrote the payment off—and the Partnership paid the United Shopping Center’s GRTs—because Fathi Yusuf pressured her to do so. . . .

United Response to Hamed SOF ¶ 21: Disputed as written. There was no judicial determination of the existence of a Partnership when Margie Soeffing was employed at United, and any due to/from treatment by her during the short period of her employment related strictly to United Corporation’s internal accounting (as between Untied supermarket accounts and United shopping center accounts). The agreement by the parties to treat the Plaza Extra business as a Partnership for accounting purposes was made in 2014, and made retroactive to January 2013. See Exhibit 1, p. 122. John Gaffney, who was Ms. Soeffing’s successor and who joined Plaza Extra in 2012, performed that Partnership accounting. See Exhibit 1, p. 122, and Exhibit 13, Declaration of Nejeh Yusuf. 

Reply:  Please see Hamed Reply to United Response to Hamed SOF ¶ 20.  Also, Fathi Yusuf testified to the existence of a Partnership in 2000.  This is another Yusuf attempt to alter the facts to suit his purposes.
Hamed SOF ¶ 25:  According to John Gaffney, an appropriate GAAP accounting entry has documents backing up the accounting entry. For example, the repair of a refrigerator would include obtaining and retaining an invoice of the work from the repair person. That receipt could then be showed to the IRS, if necessary, to prove the expense was work related. . . .

United Response to Hamed SOF ¶ 25: Dispute the heading to this statement of fact (beginning with “According to…”) to the extent it is asserting that anything in GAAP precludes an oral agreement regarding which entity is to ultimately responsible for an expense from being given effect. In response to a question from counsel for Hamed about how GAAP would treat an agreement unsupported by any paperwork, Mr. Gaffney stated that this kind of thing “happens in GAAP all the time” and is “usually covered in notes to the financial statements.” Exhibit 1, pp. 146-147. Once an issue about an oral agreement is resolved by the parties or the Master, GAAP would only require that an appropriate journal entry be made to document the resolution. See id. at 147. In the partnership accounting that began in 2013, Gaffney handled the payments of shopping center GRTs as a due/to from item, in which the issue of whether United or the partnership was responsible for them would be resolved at a later time by the parties or the Master; and that treatment is entirely consistent with GAAP. See id. at 147-148. 

Reply: United leaves out a step that John Gaffney said needed to happen before an expensed item that relied on an oral agreement to show it was a business-related expense passed GAAP muster:
Q. [Ms. Perrell]. . . .And what was your understanding as to why the gross receipts
for the shopping center, which was not part of the partnership, would be paid by
the partnership?
A. [JOHN GAFFNEY] Just discussions with Mr. Yusuf over the agreement, the
purported agreement that the shopping center gross receipts taxes are to be paid
by the -- by Plaza Extra.
* * * *
Q. [Mr. Hartmann]. . . .And is there any such document with regard to this
agreement? That's all I'm asking.
A. [JOHN GAFFNEY] No.
* * * *
Q. [Mr. Hartmann]. . . .And -- and would this -- would this --would the
documentation that you have with regard to this, survive an audit under GAAP?
A. [JOHN GAFFNEY] Yes, it could survive an audit under GAAP, based upon
consistency, because sometimes agreements are made. They're not necessarily always in writing. And then what happens is if something has been handled a certain way for so many years and --
* * * *
A. -- so many months, it could -- it could be actually easily accepted. (Exhibit 3)(emphasis added)

As is clear from the discussions in the main part of the Reply, there was no consistency in the way the United Shopping Center’s GRTs were handled from 1986 to 2015.
Hamed SOF ¶ 26:  Mr. Gaffney testified that an accounting entry without documentation could survive a GAAP audit if consistency in handling the item is established over the course of years or months. . . .

United Response to Hamed SOF ¶ 26:  United objects to this statement of fact on the grounds that it is immaterial to the issues in this case. The accounting for the Plaza Extra supermarket business treated it as a United Corporation business until 2013. When counsel for Hamed questioned John Gaffney in deposition about whether there was a GAAP problem in having “the partnership . . . just going out and paying somebody else’s gross receipts tax,” Gaffney made it clear that there was no such problem because “it was all still reported under United Corporation.” See Exhibit 1, pp. 140. See also Exhibit 1, pp. 141 (“[i]t’s all United Corporation,” and “everything that was paid on behalf of the shopping center was a legitimate gross receipts tax for purposes of the tax return”). 

Also, dispute any implication that John Gaffney testified that, under GAAP, whether the United shopping center GRTs were paid from supermarket accounts or shopping center accounts determines which account they should ultimately be charged to. Gaffney testified that “how it’s being paid or who’s paying it” is “irrelevant” in accounting terms to which entity is charged with the expense. Exhibit 1, p. 142. He also testified that it is entirely consistent with GAAP for “differences of opinion” on these matters to “give rise to a balance sheet item that can sit there for a while [on a financial statement] until it’s resolved.” Exhibit 1, p. 147. GAAP only requires that once an issue is resolved, either by agreement of the parties or by the Master, that a journal entry be made reflecting the resolution. See Exhibit 1, p. 147. When asked by Hamed’s counsel, “And under GAAP, how are things like that resolved,” Gaffney responded, “Well, what happens is they’re resolved, just like you guys are doing now, and eventually what happens is somebody makes a journal entry.” Id. at 147. Gaffney’s response to a question which asked him to reconcile his view “that this was done in a particular way consistently” with it “being charged to a due to/from account” makes clear that he does not regard the “due to/from” accounting treatment as an “inconsistent” accounting treatment. Exhibit 1, p. 143-144. 

Reply:  United ignores the fact that who paid for the GRTs for the Shopping Center and how the GRTs were accounted for on the books was inconsistent. According to Mr. Yusuf, allegedly the Partnership paid the GRTs from its bank account in 1982-1991 (despite no documentary evidence or corroborating evidence of this fact).  United filed a claim, Y-5, showing that the United Shopping Center paid its own GRTs out of its own tenant bank account. Documentation substantiates that the United Shopping Center paid its own gross receipt taxes from 1993-2001. From 2002-2012 it was a mixed bag. John Gaffney testified that:

Q. Mr. Hartmann]. . . .How about the next period, the light blue
Period [2007-2011]?
A. [JOHN GAFFNEY] The light blue period, I have some recollection of
records that I had reviewed in preparing for the conversion
that started on January 1st of 2013.
Q. And who did you think paid those?
A. In actuality, I saw evidence of payments coming
from the Plaza -- and I'm going to just say Plaza cash
accounts, okay?
*    *    *    *
A. And I also saw evidence of an occasional payment
out of the shopping center account during some years that I
reviewed. I just reviewed manual records back then. (Exhibit 17) 

In addition to different entities paying the United Shopping Center’s GRTs out of its own separate bank accounts, the accounting treatment was different too.  According to Gaffney, sometimes the former controller booked the expense against the Shopping Center and sometimes, when pressured by Fathi Yusuf, she booked the GRTs against the Partnership. (Hamed SOF ¶ 21)
Hamed SOF ¶ 27:  It is undisputed that no writing exists documenting the purported agreement between Fathi Yusuf and Mohammad Hamed that the Partnership would pay the United Shopping Center’s GRTs. . . . 

United Response to Hamed SOF ¶ 27:  Undisputed that there is no writing documenting the agreement to pay the United Shopping Center GRTs. Dispute that GAAP has any relevance to the legal issue of whether the oral agreement was made, and dispute any implication that John Gaffney testified that that it has any such relevance. In response to a question from counsel for Hamed about how GAAP would treat “a theoretical agreement entered into [in] 1986 with a guy who’s dead,” with “no paperwork” and no “consistent history” to document the agreement, Mr. Gaffney stated that this kind of thing “happens in GAAP all the time” and is “usually covered in notes to the financial statements.” Exhibit 1, pp. 146-147. 

Reply:  Hamed has made no claim as to whether GAAP accepts oral agreements or not.  According to John Gaffney, an expense made pursuant to an oral agreement that has no underlying documentation as would be present in an oral agreement situation is fine if the accounting treatment over a course of years or months is consistent—that would survive a GAAP audit. (Hamed SOF ¶ 26) United twists Gaffney’s testimony on this point.  United makes it sounds like Gaffney said it was okay to have inconsistent history on how the item, pursuant to the oral agreement, is handled and it will still pass GAAP muster. Gaffney said nothing of the sort – he said the treatment has to be consistent over a course of years or months. (Hamed SOF ¶ 26) He also said “[t]here can be differences of opinion that give rise to a balance sheet item that can sit there for a while until its resolved.” (United Exhibit 1, p. 147)  What is critical is the difference of opinion has to be documented on the balance sheet from the beginning --  it can’t be treated differently over a course of years and then be noted on the balance sheet for the last three years to still be considered consistent and in compliance with GAAP.
Hamed SOF ¶ 28:  It is undisputed that the payment of the gross receipt taxes was not handled consistently on the Partnership’s books. . .

United Response to Hamed SOF ¶ 28:  Disputed generally because there were no “partnership books” maintained before January 2013, and hence there was no handling of gross receipts taxes on partnership books before 2013 by Margie Soeffing or anybody else. See Exhibit 1, pp. 122 (testimony of John Gaffney). Until January 2013, “all of the annual reporting of all gross receipts taxes was under that United Corporation, whether it was a shopping center or whether it was Plaza Extra. Didn’t matter. It’s all United Corporation…” Id. at 140 (testimony of John Gaffney). 

The 1986-1992 statement is undisputed, except that it would be more precise to say that GRTs for the United Shopping Center were paid from Plaza Extra accounts. There was no partnership from the standpoint of bank accounts, accounting and tax returns as all were in the name of United Corporation. 

The 1986-1993 statement is disputed. With respect to the reference in Mr. Yusuf’s testimony to the year 1994, Mr. Yusuf’s testimony in his 2014 deposition and in the January 2020 deposition is that the Partnership agreement and agreement of the Partnership to pay rent were formed around 1986, and that one of its conditions was that United’s Shopping Center GRTs would be paid from Partnership’s Plaza Extra accounts. See Exhibit 2, pp. 24-25, 27, 54. It makes no sense to interpret the reference to 1994 as meaning that a GRTs agreement entered in 1986 would not take effect until 1994. What Mr. Yusuf meant was that, starting in 1994, United began paying its shopping center GRTs from tenant accounts, rather than Plaza Extra accounts, contrary to its prior practice and contrary to what it was “supposed” to do under the 1986 agreement. 

The 1993 to 2001 statement is undisputed. 

The 2002 to 2012 statement is disputed in part, and most of it is immaterial to the issues raised by this motion. Margaret Soeffing was only employed by Plaza Extra from June 2011 to mid-2013, so any accounting she performed was for that period only, and not the entire 2002 to 2012 time period. See Exhibit 13, Declaration of Nejeh Yusuf. Furthermore, what Gaffney actually testified to on examination by Hamed’s counsel is that he did not know at all whether United’s GRTs from 2002 to 2006 were paid for out of United’s Plaza Extra accounts or its landlord-tenant accounts. See Exhibit 1, p. 135. As for the accounting for the 2007 to 2012 period, as noted above in this response, all of the Plaza accountants for that period treated the supermarket business and the shopping center as all part of United Corporation for accounting purposes. How Marjorie Soeffing treated payments made from Plaza Extra accounts for shopping center GRTs as an internal United accounting matter during the 2 years she was employed by United has little, if any, relevance to the issues raised by this motion. To the extent it is relevant at all, if Mr. Yusuf asked Ms. Soeffing to account for them for United’s internal purposes as a Plaza Extra expense, that would be entirely consistent with the existence of an agreement to have those GRTs paid out of Plaza Extra accounts.
 
The 2013 to 2015 statement is undisputed. 

Reply:  This ground has been well covered in the main body of the Reply and is incorporated by reference here.  The “no partnership” books argument falls apart because it was clear that the United Shopping Center accounted for its expenses and income separately from the grocery store.  For example, see United’s own document – the February 1995 Adjusted Journal Entry #2, Hamed v. United & Yusuf - Def's Production, Bates No. 0014448, showing the Shopping Center paying its own GRTs. (Yusuf Exhibit 9) The payment of the Shopping Center’s GRTs was not handled consistently over time.
Hamed SOF ¶ 30:  On May 15, 2018, Yusuf and United claimed in their response to interrogatory number 16 that the Partnership agreement between Hamed and Yusuf dictated that the profits would be divided 50-50 after the deduction of expenses. Yusuf stated that he made the decisions for the Partnership as to when the rent and other expenses would be reconciled and paid to United. Finally, Yusuf and United said that the filing of the lawsuit between the two partners was of no consequence on their agreement because the filing of Hamed’s lawsuit “did not enable him to continue receiving the benefits of the partnership.” . . .

United Response to Hamed SOF ¶ 30: United objects to this purported statement of fact on the grounds that it is immaterial to issues raised by this motion. Subject to that objection, United states that Hamed has quoted correctly interrogatory 16 and the response to it, but disputes that Hamed’s paraphrasing of the response is accurate or fair. 

Reply:  This is a clear SOF.  Yusuf and United opined that the filing of Hamed’s lawsuit the filing of Hamed's lawsuit on September 17, 2012 “[d]id not enable him to continue receiving the benefits of the partnership without the burdens he agreed to from the outset.”  As is shown above, those benefits never materialized – the rent during this time period was $10.12 per square foot and no proof was provided that this amount was below the market rate.  The second “benefit,” the Partnership obtained the full value of the Shopping Center’s depreciation on its taxes, was also untrue.  United admitted in its brief that the Partnership did not receive any depreciation from 2013-2015 because it filed its taxes separately from United.  United also did not provide any documentation showing that the Partnership received the benefit of the full depreciation of the Shopping Center for the earlier times either—in fact, Yusuf testified that the Shopping Center made enough in rents to recoup all of the depreciation itself. The final two “benefits” the Partnership allegedly received – Yusuf’s personal guarantee and his home as collateral for the opening of the supermarket—were not substantiated with any documentation either.  Thus, for the 2012-2015 time period of this claim, the Partnership did not receive any of the alleged benefits of the fictitious GRT agreement.
Hamed SOF ¶ 33: Hamed argued. . .that 26 V.I.C. § 44 requires that the partnership agreement dictates the terms of the partnership. When there is no written partnership agreement, 26 V.I.C. § 44 controls. 

But, absent a written agreement, what are the "terms" of the partnership? Missing or unclear terms are supplied by the Act.  See 26 V.I.C. § 44 (Effect of partnership agreement; nonwaivable provisions.) 

* * * *
Fortunately, once a partnership is determined to exist, one partner cannot make up, "explain" or dictate the rights, relative authority and power of the partners -- as these are set by statute in the Virgin Islands: 

26 V.I.C. § 71 Partner's rights and duties 
* * * *
(f) Each partner has equal rights in the management and conduct of the partnership business. (Exhibit 10)

United Response to Hamed SOF ¶ 33:  United objects to this purported statement of fact on the grounds that it states a legal conclusion, and on the additional grounds that it is immaterial to any issues raised by this motion. Subject to that objection, United states that the legal conclusion asserted by Hamed regarding 26 V.I.C. § 71 is incorrect, as explained more fully above, at pages 16-17, in the paragraph that immediately precedes this table of SUMF and responses. RUPA provides that all § 71 rights may all be varied by the partnership agreement, and Judge Brady has already found that under the partnership agreement, Yusuf was the managing partner and in charge of the finances of the partnership. See Hamed v. Yusuf, 69 V.I. 168, 175, n.4 (V.I. Super. 2017) (finding that “Yusuf acted as the managing partner” and that Hamed was “completely removed from the financial aspects of the business”) and 69 V.I. 189, 215 (V.I. Super. 2017) (“As managing partner,…[i]t was Yusuf's responsibility to oversee, account for, and periodically reconcile the distributions of funds between the partners”). 

Reply:  United is under the mistaken impression that RUPA does not allow Partners to make changes to previous agreements.  Once Hamed filed his lawsuit in 2012, any prior or then existing voluntary consent allowing Yusuf to unilaterally act for the Partnership or for the benefit of United Corporation using Partnership funds ended. 
Hamed SOF ¶ 34:  In a June 26, 2018 Order, Judge Brady. . .

ORDERED that the Master is directed to proceed to conduct such evidentiary proceedings as are deemed appropriate to make factual findings necessary to permit full consideration of the claims of the partners, including the determination of the duties, responsibilities, benefits and obligations of each partner, including whether any benefits are due United and its shareholders, in light of the partners' agreements, history and course of dealing; and to report and make recommendations regarding the claims and the distribution of partnership assets in light of such findings (Exhibit 11, p. HAMD661981) 

United Response to Hamed SOF ¶ 34:  Disputed to the extent that Hamed is saying that the three factors enumerated by Judge Brady are the only factors that should be considered by the Master.
	
Reply:  Hamed stands by the language of the Order.

	
	


Hamed SOF ¶ 35:  The Partnership paid $70,938.04 in gross receipt taxes for the Yusuf family-owned United Shopping Center from 2012-April 2015. 

United Response to Hamed SOF ¶ 35:  Disputed. Counsel for Hamed conceded in deposition that he has adjusted that figure downward to $69,000. See Exhibit 1, p. 83. 
MR. HARTMANN: This JVZ is your
accountant's -- excuse me, our accountant's adding up of the
these amounts. This didn't -- wasn't in existence yet at
the time that the claim was filed, so the corrected number
is probably the 70,193. Excuse me.
(Respite.)
I'm sorry, the 69,000 is the correct number.
This was done first. The Yusufs submitted additional
documents. The number was corrected downwards to the
69,000.

Reply:  Hamed’s Counsel became confused regarding the total amount in the back and forth of the deposition.  Exhibit 13 substantiates the $70,938.04 amount – the exhibit contains all of the back-up documentation showing how Hamed arrived at the $70,938.04 figure.
V. Conclusion
Again, this is an open-and-shut example of Yusuf simply taking funds. United has provided nothing more than metaphysical doubt as to the disputed material facts to support its contention that there was an agreement between Fathi Yusuf and Mr. Mohammad Hamed.  There was no consideration for the alleged purported agreement—the rental rate for the Plaza Extra Shopping Center was not the “very, very low, $3 a square foot” Mr. Yusuf testified to under oath and no evidence was provided by the Defendants supporting the contention that the Partnership took the full depreciation of the United Shopping Center on its taxes.  Further, no evidence, other than Fathi Yusuf’s self-serving testimony, was offered up as proof that Yusuf gave a personal guarantee or used his house as collateral to establish the Plaza Extra East store. Finally, there is no evidence of consistent historical treatment or course of dealing as to which entity paid the United Shopping Center’s GRTs.  Sometimes the United Shopping Center paid its own GRTs, sometimes the Partnership paid them and sometimes the GRTs were booked as a “due/to item” on the Partnership’s accounting, meaning the party responsible for the payment would be determined at a later date.
No hearing is necessary, and, thus, judgment should enter with the return of $70,938 paid in GRTs for the United Shopping Center to the Partnership.
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